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STATEMENT OF QUESTION PRESENTED 


May the Complaint filed by a surviving husband suing in his 
own capacity and as the administrator of the estate of his wife, 
alleging that she died as a result of injuries negligently inflicted 
upon her by the defendant, properly include allegations setting 
forth the loss of earnings by the deceased, expenses incurred for 
medical care by the husband, as well as the loss of the society and 
companionship and services of the decedent, between the dates of 
the injuries and her death? : 
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UNITED STATES COURT OF APPEALS 


For The District Of Columbia. 
Circuit 


No. 13, 959 


STERLING MYRTLE, JR. 


Appellant; 


v. 
O'BOYLE TANK LINES, INC. 


Appellee. : 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


This is an appeal from an Order of the United States District 
Court for the District of Columbia, granting appellee's Motion to 
Dismiss or Strike certain claims embodied in the appellant's Complaint. 
(J. A. 1.) | The District Court had jurisdiction under the provisions 
of Titles 12-101, 16-1201, et seq., D.C. Code, 1951 and Title 28-1332, 
U.S. Code. This Court has jurisdiction under the i iaanec of 
Section 1291, Title 28, U.S. Code. 
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STATEMENT OF THE CASE 
AND POINTS RELIED UPON 
In his Complaint, appellant alleged that on or about May 8, 1956, 

the defendant, appellee, through one of his servants or employees, 
negligently operated one of its vehicles, collided with an automobile 
in which his deceased wife was a passenger, causing her serious 
injuries whereof she died on December 6, 1956, survived by himself 
and three minor children. The Complaint also recites that the 
intestate was approximately 32 years old at the time of her death; that 
she had been earning at the rate of approximately $3800 per annum, 
all of which she contributed to the maintenance of the joint household 
and family expenditures; that she suffered loss of earnings in the sum 
of $773.49, and that the plaintiff, appellant, incurred certain 
expenditures for medical treatment, and that he was deprived of the 
society, comfort and services of his wife in the period May-December 
1956. 


Defendant, appellee, admitted that its truck was involved in a 
collision with the automobile in which the intestate was a passenger 
on the alleged date; neither admitted nor denied most of the allegations 
in the Complaint stating that it is without information sufficient to enable 
it to do so, but denied that "said death was due to the accident which 
is the subject of this suit". Appellee then filed a Motion to Dismiss 
or Strike 


(1) The claim of the plaintiff in his individual capacity as the 
husband of the deceased, 


(2) The claim for loss of earnings of the deceased, and 


(3) The claim for loss of society, companionship and consortium, 
on the theory, as stated in its points and authorities (J.A. 5), that this 
action "can be construed as one only for wrongful death because any 
claim for injury in the lifetime of the deceased became merged upon 
her death into only a wrongful death action". Appellant, plaintiff below, 

















filed its memorandum in opposition to the foregoing Motion (J.A. 6). 
Following oral argument, the District Court granted appellee's Motion. 


STATUTES INVOLVED 
Title 16-1201, D.C. Code, 1951 provides: 


| 

"Whenever by an injury done or happening within the limits 
of the District of Columbia the death of a person shall be 
caused by the wrongful act, neglect or default of any person 
or corporation, and the act, neglect or default is such as 
would, if death had not resulted, have entitled the party 
injured, or if the person injured be a married woman, have 
entitled her husband, either separately or by joining with 
the wife, to maintain an action and recover damages, the 
person who or corporation which would have been liable if 
death had not resulted shall be liable to action for damages 
for such death notwithstanding death shall have been caused 
under circumstances constituting a felony, and such damages 
shall be assessed with reference to the injury resulting from 
such act, neglect or default causing such death, to the spouse 
and next of kin of such deceased person; and shall also include 
the reasonable expenses of last illness and burial: Provided, 
that if there be a surviving spouse the jury shall allocate the 
portion of its verdict payable to the spouse and next of kin, 
respectively ee kik - ie finding of damages to said 
spouse and next of kin.. 


Section 1201 of Title 16, D.C. Code, 1951, ” as follows: 


“Every such action shall be brought by and in the name 
of the personal representative of such deceased person, and 
within one year after the death of the party injured" 


Title 12-101, D.C. Code, 1951 provides: 


''(1) On the death of any person in whose favor or 
against whom a right of action may have accrued for any 
cause prior to his death, said right of action shall survive 
in favor of or against the legal representative of the 
deceased: Provided, however, that in tort actions, the 
said right of action shall be limited to damages for physical 
injury except for pain and suffering resulting therefrom". 














SUMMARY OF ARGUMENT 


Both from a substantive and procedural viewpoint, appellant 
properly included claims for loss of consortium, for medical expenses 
incurred, and for his intestate wife's loss of earnings in his Complaint. 


ARGUMENT 

Appellee argued, and the Court below agreed, that the rights 
provided for in Title 16-1201, et seq., and in Title 12-101, D.C. 
Code, 1951 are mutually exclusive and that, if appellant, plaintiff 
below, was seeking to avail himself of the benefits under the Wrongful 
Death Statute, he has thereby exercised an election precluding him 
from asserting rights derived from the Survival Act, or from common 
law origins. This view is unsupportable in reason, and runs counter 
to the decision of this Court, and the preponderance of legal authority 
generally. 


This Court has pointed out the distinct areas of private rights 
covered by the two relevant statutes, in the case of Hudson v. Lazarus, 
95 U.S. App. D.C. 16, 217 F. 2d 344 (1954), when it said: "Like the 
Wrongful Death Act, the Employee's Liability Act creates a new right 
of action, upon the death of the injured person, for the benefit of his 
next of kin; and like the Survival Act it permits the injured person's 
own claim to be enforced after his death by his legal representative... 
but the District of Columbia Code does not create the injured person's 
claim. His claim which (except for 'pain and suffering') survives, is 


the broad common law claim for physical injury". In the above cited 
case, this Court likewise expressed its opinion that "the Wrongful 
Death Act of the District of Columbia creates no pertinent exception 
to the broad terms of the Survival Act", [Emphasis supplied] and, 
decided, accordingly, that where the plaintiff in a personal injury 
action died while the action was pending and the action was revived 
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in the name of the plaintiff's administrator, the decedent's probable 
future earnings during his life expectancy, discounted to present worth, 
Should have been included among the recoverable damages. It is 
obvious, of course, that in such action under the Survival Act, reason- 
able medical expenses incurred on account of the injury would likewise 
be recoverable, and the result would not vary if such claim is asserted 
in connection with damages attributable to death. Coleman v. Moore 
(U.S. Dist. Court for the District of Columbia) 108 F. Supp. 425 
(1952); Soroka v. Beloff (U.S. Dist. Court for the District of Columbia) 
93 F. Supp. 642 (1950). | 


There is nothing in the wording or fair implication of the Wrongful 
Death Statute to suggest that the remedy therein provided for is exclusive. 
It speaks of damages "for such death" and it does not purport to cover 
claims for other, legally protected, but collateral interests. The 
remedial purpose of the Wrongful Death Act, as amended, is obvious. 
The Survival Act, as amended, likewise has for its purpose the 
expansion, rather than the restriction, of the rights and remedies with 
which it deals. Soroka v. Beloff, supra. | 


The position taken by this Court on the question of the interrelation 
of the Wrongful Death Act and the Survival Act is paralleled by that 
followed by the preponderance of légal thinking in other jurisdictions. 
A representative expression of that position is found in McCormick, 
Damages, (1935 Ed.) p. 337, wherein it is stated "it is probably 
desirable that the damages sustained by the deceased in his lifetime 
should continue to be collectable after his death by his personal 
representative, in addition to whatever claims may arise by reason 
of the termination of his life under the Death Act. Most States reach 
this result". (Citing cases) See, also, 16 American Jurisprudence, 
Death, Section 148, and cases there cited; Ch. B. Chapman, Jr. and 
C. H. Cobb, Jr., recent statutes affecting Wrongful Death, etc., 37 
Georgetown Law Journal 418, 427. 3 
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This Court does not appear to have decided the question whether, 
under the circumstances of this case, the surviving husband may assert 
a claim for the loss of consortium of his intestate wife. It is clear, 
however, that the right of a husband to sue for the loss of the consortium 
of his wife on account of personal injuries to her is of common law 
origin, not derivative in character, and is a right which exists 
independently and autonomously in the husband. Lansburgh v. Clark, 
75 U.S. App., D.C. 339, 127 F. 2d 331 (1942). In view of the 
foregoing discussion and authorities, it is impossible to conceive of a 
legal basis for holding that any thing stated in the local Wrongful Death 
Act may be said to extinguish that independent claim of the husband for 
the period intervening between the date of the injuries and the death. 
Cases such as Brown v. Johnson, 95 U.S. App. 234, Smither v. Coles, 
U.S. App. D.C. No. 12804, decided February 21, 1957, reversing 
Hitaffer v. Argonne Co., 87 U.S. App., D.C. 57, are not at all 
contrary to this conclusion for the reason that they were concerned with 
the Workman’s Compensation Act, under which, compensation, is 
explicitly declared to be the sole remedy for the wife as well as the 
husband. Far from challenging the independent character of the 
husband's claim for the loss of consortium of his wife, the Smither v. 


Coles case assumes its correctness. 


The allowance of the claims herein need not, and will not, expose 
the appellee, defendant, to any risk of double liability because the 
claims are not coterminous, and relate to different intervals of time. 
Appellant is not only the husband of the deceased, and the qualified 
administrator of her estate, but also the natural and qualified guardian 
of the minor children of the parties, who constitute the next of kin of 
the deceased. Under these conditions, a judgment fully adjudicating 
all relevant claims would, of course, constitute res judicata. See 
Jamison v. Garrett, 92 U.S. App. D.C. 232, 205 F. 2d 15 (1953). 
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There is no valid procedural objection for asserting the claims 
under the Wrongful Death Act and under the Survival Act in one complaint. 
Such practice is countenanced in very many jurisdictions. 16 American 
Jurisprudence, Death, Section 277. Rule 18 of the Civil Rules of 
Federal Procedure expressly authorizes such procedure. The 
procedural correctness of such practice is particularly apparent in the 
present case in view of the appellee's denial, in its answer, that the 
death was proximately caused by the injuries sustained by the intestate. 
In view of this denial, the striking of appallent's claims under the 
Survival Act may well result in the appellant being deprived of any 
remedy, should the Trial Court be of the opinion, at the conclusion of 
the presentation of evidence on behalf of plaintiff, that: anvelise may not 
be legally liable for the death. 


For the reasons hereinabove discussed, and on the basis of the 
authorities cited, it is prayed that the Order of the Trial Court 


dismissing the contested claims be reversed. 


Respectfully submitted, 


IRVING WILNER 


1616 Eye Street, N. W. 
Washington, D. C. 


Attorney for Appellant 
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1 
JOINT APPENDIX 


[Filed March 29, 1957] 


IN THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 


CIVIL DIVISION 


STERLING MYRTLE, JR., Administrator, 
Estate of Josephine G. Myrtle, 
Deceased 
1028 Westford Place, N.E. 
Washington, D. C., 


Civil Action No. 
772-"57 


Plaintiff, 
Vv. 


O'BOYLE TANK LINES, INC. 
817 Michigan Avenue, N.E. 
Washington, D. C., 


Defendant. 


Ne eee Nee Ne Nee ee ee ee ee ee Se ee Se 


COMPLAINT FOR PERSONAL INJURIES TO INTESTATE _ LOSS 


i ee Re a ae Mt in ines Resale he | Oe 
OF CONSORTIUM AND FOR THE DEATH OF INTESTATE CAUSED 
BY WRONGFUL ACT 


This Court has jurisdiction to hear and determine this cause 
under and by virtue of Title 12-101, Title 16-1201-1202, D. C. Code 
1951, and Title 28-1332, United States Code. , 

1. Plaintiff is an adult, suing in his own right as the husband 
of Josephine G. Myrtle, deceased, and as the Administrator of the 
Estate of the said Josephine G. Myrtle, deceased, having qualified in 
the United States District Court for the District of Columbia in approp- 
riate proceedings had in Administration No. 92420 on the 29th day of 
March, 1957. | 

2. The defendant is a corporation maintaining an office and 
transacting business in the District of Columbia at the address herein- 
above shown. | 





2 
3. On or about May 8, 1956, at approximately 8:20 a.m. at 
Minnesota and Deane Avenues, N. E., Josephine G. Myrtle, deceased, 


then approximately thirty-two years of age, was a passenger in an auto- 
mobile owned by one Isaac Nelson, occupying the right back seat therein, 
and, while said automobile was standing still waiting for a traffic light 
to change, said automobile was violently and forcibly struck in the rear 
by a truck owned or operated by the defendant through one of its servants 
or agents acting in the lawful scope of his employment or authority. 

4. The striking and colliding hereinabove described were 
caused by the negligence of the driver of said truck and by his willful 
dis regard of valid traffic regulations applicable in the premises then 
and there in force in the District of Columbia. 

>. As a direct and proximate result of the negligence and vio- 
lation of traffic regulations hereinabove alleged, Josephine G. Myrtle, 
then in the early stage of pregnancy, sustained serious bodily injuries 
consisting, principally, of a whiplash type blow to her low back with 
radiation of pains to legs, numerous contusions, abrasions and severe 
bleeding threatening a miscarriage, and general physical and mental 
pain and suffering. 

6. The injuries aforesaid rendered it necessary to obtain 
prolonged medical treatment as the result of which she suffered a loss 
of earnings in the sum of Seven Hundred Seventy-Three Dollars and Forty- 
Nine Cents ($773.49), and plaintiff herein incurred expenditures in an 
amount aggregating approximately Seven Hundred Fifty Dollars ($750. 00) 
for medical care, treatment, and essential domestic assistance, in 
addition to being deprived of the society, comfort and services of his 
wife, Josephine G. Myrtle, deceased. 


7. As a further direct and proximate result of the hereinabove- 
described injuries, Josephine G. Myrtle, intestate, died at Garfield 
Memorial Hospital onDecember 6, 1956, survived, in addition to plain- 
tiff, by the following children as her heirs and next of kin: Sterling 
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Myrtle, III, ason, born December 11, 1945; Melanie ie Myrtle, a 
daughter, born July 11, 1949; and Mark Anthony Myrtle, ason, born 
November 24, 1956. 

8. Josephine G. Myrtle, deceased, had been gainfully em- 
ployed for a number of years preceding her death, the latest employment 
being with the United States Census Bureau and earning ‘approximately 
Three Thousand Eight Hundred Dollars ($3, 800.00) per annum. The 
decedent intestate contributed all of her earnings and services to 
plaintiff and to the above-named minor children, and it was reasonably 
expected that she would have continued to contribute her earnings toward 
the general support and maintenance of her immediate family then con- 
sisting of plaintiff and the minor children aforesaid. : 

WHEREFORE, the above premises considered, the plaintiff 
prays for judgment in his favor, individually, in the sum of Twenty-Five 
Thousand Dollars ($25, 000.00), and for judgment in favor of the minor 
children of the intestate and of himself in the sum of Thirty-Five 
Thousand Dollars ($35, 000.00), beside costs. : 


/s/ Irving Wilner | 
1616 Eye Street, N. W. 
Washington 6, D. C. 


Attorney for Plaintiff 


[Filed April 25, 1957] 
ANSWER TO DEFENDANT TO COMPLAINT 
The defendant denies that this court has jurisdiction of this 
cause under Title 12, Section 101, District of Columbia Code 1951; it 
denies that the plaintiff may join in this action in his own right as 
husband of the decedent; it is without information sufficient to either 
admit or deny the other allegations contained in paragraph one; it admits 


the allegations contained in paragraph two of the complaint; it is without 
knowledge concerning the age of the decedent at the time of the accident; 
it admits that the decedent on the date and at the place alleged was riding 
as a passenger in the Nelson automobile, and it admits that the Nelson 
car was involved in a collision with the defendant's truck, operated by 
its employee and agent; it denies each and every allegation of negligence 
contained in the complaint; it is without information sufficient to either 
admit or deny the allegations with respect to the alleged pregnancy of the 
decedent, or as to the injuries or financial losses received and allegedly 
incurred by her as the result of said accident; it is without information 
or belief sufficient to either admit or deny‘theother allegations setout 
in the complaint with respect to the financial losses, and alleged expen- 
ditures of the decedent, or of the plaintiff; it is informed that the decedent 
died at Garfield Memorial Hospital on December 6th, 1956, but it denies 
that said death was due to the accident which is the subject of this suit; 
it is without information or belief sufficient to either admit or deny the 
allegations with respect to the heirs at law and next of kin of the decedent; 
it is without information or belief sufficient to either admit or deny the 
allegations setout in paragraph eight of the complaint; it denies each and 
every other allegation contained in the complaint. 

GALIHER & STEWART 


/s/ BY Richard W. Galiher 
Woodward Building, 
Attorney for Defendant 


[Certificate Of Mailing] 


[Filed April 25, 1957] 
MOTION TO DISMISS OR STRIKE 
Comes now the defendant by its attorneys and moves the court 
to dismiss, or strike from the complaint the following: 
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1. The claim of the plaintiff in his individual capacity as the 
husband of the deceased. 
2. The claim for loss of earnings of the deceased. 
3. The claim for loss of society, companionship and consortium. 
In support of said motion it refers to the points and authorities 
attached hereto and prayed to be read as a part hereof. 
/s/BY Richard W. Galiher 


Irving Wilner, Esq. oe 


Attorney for Plaintiff 
1616 Eye Street, N. W. 


Please take notice that the points to be submitted in support of 
this motion, and the authorities intended to be used are attached hereto. 
The rules of the above-named court require that if you oppose the grant- 
ing of the same, you shall within five days from the date of service of a 
copy thereof upon you, or such further time as the said Court may grant, 
or as the parties to this suit may agree upon, file in reply with the Clerk 
of said Court, a statement of the points and authorities upon which you 
rely and serve a copy thereof upon counsel for the defendant. 

/s/ BY Richard W. Galiher 
[Certificate Of Service] oa #4 


[Filed April 25, 1957] 3 

POINTS AND AUTHORITIES IN SUPPORT OF MOTION 

Title 12, Section 101, and Title 16, Sections 1201-1202, 
District of Columbia Code, 1951, and cases decided thereunder. 

Rule 12 (b) and (f) Federal Rules of Civil Procedure. 

Ciarrocchi vs. James Kane Co., 116 Fed. Sup. 848. 

There is no doubt from the complaint in this case that the in- 
juries alleged to have been received by the deceased in her lifetime 
were the direct and proximate result of the accident, which is the basis 
for this suit, for plaintiff alleges in paragraph seven, "AS a further 
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direct and proximate result of the hereinabove described injuries, 
Josephine G. Myrtle, intestate, died at Garfield Memorial Hospital 
on December 6, 1956,***." This being the case this action can be 


construed as one only for wrongful death because any claim for injury 


in the lifetime of the deceased became merged upon her death into 
only a wrongful death action. For this reason there can be no doubt 
that under the law in the District of Columbia there can be a recovery 
for only the expenses of the last illness and any pecuniary loss to the 
estate. Therefore, the matters sougnt to be dismissed and striken 
from the complaint should be eliminated. 

GALIHER & STEWART 


BY /s/ R. W. Galiber 
Ricnar : iber 
820 Woodward Bidg., 
Washington, D. C. 
Attorney for Defendant. 


[Filed April 27, 1957] 


MEMORANDUM IN OPPOSITION TO MOTION TO DISMISS 
OR STRIKE 


Plaintiff, by and through his attorney, opposes the granting of 
the request to dismiss or strike any of the claims made in the premises 
for the following reasons: 

1. The rights conferred by the provisions of Title 12--01 and 
Title 16--1201, D.C. Code, 1951, are distinct, and imply no necessary 
coalescence. Actions for death by wrongful act obtained in this juris- 
diction even prior to the amendment of June 19, 1948 of Title 12--101 
provide for the survival of actions for personal injuries. Coleman v. 
Moore 108 F. Supp. 425. 

2. Title 12--101 was amended on June 19, 1948, not in 
derogation of previously existing rights, but for the purpose of extending 








7 
remedies for actionable wrongs, and to mitigate the harshness of an un- 
satisfactory legal doctrine of abatement. See Wilner, survival of tort 
actions for personal injuries in the District of Columbia, Volume 11 of 
the D.C. Bar Association Journal, p. 21 et seq. : 

3. It is well established that the claim of a husband for the 
loss of the consortium of his wife is of comon law origin, is personal 
with the husband, and is not a derivative right subordinate to that of the 
injured wife. Lansburgh v. Clark, 75 U.S. Appeals, D. C., 127 F.2d 
331, p. 339. | 

4. Finally, defendant's motion should be denied as premature 
in that, it is not ascertainable up to the time of trial whether plaintiff 
herein can sustain the burden of proving a case on the ground of death 
by wrongful act, the defendant in his Answer denying that "said death 
was due to the accident which is the subject of this suit". In view of this 


denial, there may be no action for death by wrongful act into which the 


action for personal injuries may be said to merge. 
Respectfully submitted 


/s/ ‘Irving Wilner 
Attorney for Plaintif f 


[Certificate Of Mailing] 


[Filed May 10, 1957] 
ORDER 
Upon consideration of the defendant's motion to dismiss or 
Strike, it is by the Court this 10th day of May, 1957, 
ORDERED, that the same be and is hereby granted, and the 
following allegations by and are hereby dismissed and Analy stricken 
from the complaint: 
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1. The claim of the plaintiff in his individual capacity as the 
husband of the deceased. 
2. The claim for loss of earnings of the deceased. 
3. The claim for loss of society, companionship and 
consortium. , 


/s/ Matthew F. McGuire 
JUDGE 


rd 


[Certificate Of Mailing] 





12 [Filed May 14, 1957] 
NOTICE OF APPEAL 
Notice is hereby given this 14th day of May, 1957, that 
Sterling Myrtle, Jr. hereby appeals to the United States Court of Appeals 
for the District of Columbia from the judgment of this Court entered on 
the 10th day of May, 1957, in favor of O'Boyle Tank Lines, Inc., Defen- 
dant, against said Plaintiff. 


/s/ Irving Wilner 
Attorney for Plaintiff 


Richard W. Galiher, Esq. 
820 Woodward Bidg., 
Attorney for Defendant. 











